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' STATEMENT

Plaintiffs/Appellants respectfully petition for rehearing and rehearing en
banc. The panel decision upholds the Legal Arizona Workers Act, which (1)
compels every Arizona.employer to enroll in the federal experimental “E-Verify”
program that Congress deliberately made voluntary and (2) erects a state
irnmigfation employment regul?tion scheme for severelj;f sanctioning employers
that imposeé different procedures, sanctions, and obligations than the
comprehensive federal regulatory sgheme that Congress expressly intended to be /
uniform. At the heart of the panel’s erroneous analysis is the assumption that
states may alter the careful balance Congress struck in regulating employment of
immigrants. The panel decision conflicts with the Supreme ‘Court’s‘ preemption
précedents' and involves a question of exceptional importance because it invites a
chaotic result for employers across the country.

First, the panel’s decision allowing states to mandate E-Verify in the face of
5 :

A

Congress’ considered decision to make the program voluntary rested on
fundamental analytical miétakes specifically rej ected in Geier v. American Honda
Motor Co., Inc., 529 U.S. 861 (2000). The panel impermissibly conflated express
preemption and the independent doctrine of implied conflict preemption, holding
that the latter did not elpply because “Congress could have, but did not, expressly
forbid state laws from requiring E-Verify participation.” Slip Op. at 13077
(emphasis added). The Supreme Court, however, has held that conflict

preemption does not depend on “an express statement of pre-emptive intent.”



Geier, 529 U.S. at 884. Moreover, the panel fail_ed to acknowledge the
unequivocal voluntary language of the federal statute: “any person . . . may elect to
participate in [E-Verify].” Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (“IIRIRA”), Pub. L. No. 104-208, Div. C, 110 Stat.
3009-546, §402(a), note follqwing 8 U.S.C. §1324a (emphasis added). The
panel’s assumption that when the federal government says some use is good if

- voluntary, states may decide thét more is better if mandatory was advocated by the
| dissenters in Geier and flatly rejected by the Court; 529 U.S. at 874-75, 881-82.
The panel’s square conflicts with governing Supreme Court authority alone merit
rehearing.

‘Second, the panel entirely failed to address the cléim that Arizona’s
emplo.yer sanctions scheme is impliedly conflict preempted because it poses an
obst;tcle to thé uniform employer sanctions system Congress enacte;d in the
Immigration Reform and Control Act of 1986 (“IRCA”), Pub. L. No. 99-603, 100 |
Stat. 3359. Even if a state law is not expressly preempted due to a savings clause
(as the panel determined), conflict preemption is still applicable. Geier, 529 U.S.
at 869, 884; Leipart v. Guardian fndustries, Inc., 234 F.3d 1063, 1069 (9th Cir.
2000). Under the panel’s approach, howevér, the two inquiries are collapsed in a
way that confuses preemption analysis generally and alters the balance Congress
struck in IRCA in particular by placing undue burdens on employers. The panel
reached s.uch.a result in part by refusing to grapplé with the fundamental change in

the regulation of irhmigrant employment Congress enacted in IRCA.



Finally, the panel mistakenly relied on the parenthetical savings clause in -
IRCA’s sweeping preemption provision. See 8 U.S.C. §1324a(h)(2). Under the
panel’s view, state “licensing” laws are converted from a narrow category to an
all-encompassing power that eviscerates the express preemption provision’s
restrictions on state ‘regul’ation of immigrant employment. That result contradicts
the logical reading of what constitutes a state business “license,” ignores
Congress’ express desire for uniform enforcement (IRCA, §115), and disregards
the Supreme Court’s teaching that a savings clause must be reconciled with the
statute “as a whole.” Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 51 (1987).

Because of the swéeping significance of fhe panél’s ruling, its failure to
address critical issues, its misapprehension of governing precedent, and the
resultikng danger of unprecedented balkanization of rules governing immigrant -
employment, rehearing and rehearing en banc is warranted.

I. The Panel Overlooked That Arizona’s Mandate Conflicts With
Congress’ Intent To Make E-Verify Voluntary

State law is preempted if either a federal statute expressly so provides or
'preembtion is implied because of a conflict between state and federal law — even
whefe an express preemption provision does not apply. E.g., Crosby v. Nat’l
Foreign Trade Council, 530 U.S. 363, 372-73 (2000); Under implied conflict
preemption, a state statute is invalid when it “stands as an obstacle to the

accomplishment and execution of the full purposes and objectives of Congress.”

Geier, 529 U.S. at 873-74 (punctuation omitted).



~ The panel decision conflated express preemption (which was not at issue
with respect to E-Verify) and implied preemption (Which was at issue). The
decisioh’s critical paésé.ge finds that Arizona’s Act is not conflict preempfed
because “Congress cduld have, but did not, expressly forbid state laws from |
requiring E-Verify participation.” Slip Op. at 13077 (emphasis added). To require
such explicit reference is to eviscerate implied conflict preemption, which “turns
on the identification of ‘actual ‘éoﬁﬂict,’ and not on an express statement of
pre-emptive intent.” Geier, 529 U.S. at-884 (emphasis added).

There is no question that Congress intended that\E-Verify be voluntary.

The relevant section of ITRIRA is entitled “Voluntary'eleétion to participate in a
pilot program.” IIRIRA, §402 (emphasis added). Congress repeatedly
efnphasized the voluntary na:cure of the program. Section 402(a) is e_ntitled
“Voluntary Eleétion,” and proVides that employers “may elect to participate in that
pilot prog‘ram,’.’ bl}t the government “may not require” employers to do so
(Erhphases added.) Congress also required the government in two separate
provisions to publicize or provide information about “the voluntary nature” of the
program. IIRIRA, §§402(d)(2), (3)(A). Congréss’ list of certain “Select Entities
Required to Participate” does not include employers covered by Arizona’s Act. .
IIRIRA, §402(e). Moreover, Congress has revisited E-Verifj/ since 1996 when
IIRIRA was enacted and repeatedly chosen to kéep participation voluntary. Basic

Pilot Extension Act of 2001, Pub. L. No. 107-128, 115 Stat. 2407 (2002); Basic



Pilot Program Extension and Expansion Act of 2003, Pub. L. No. 108-156, 117
Stat. 1944 (2003).! |

Congress intended E-Verify to be voluntary for a reason. The program was
established to test electronic Veriﬁcatioﬁ of wo.rk authorization before considering
whether to implement largér—scale' changes in the existing paper-based system. ER
319, 633, 650, 654. Testing was necessary bépause of numerous flaws in the
electronic sys‘,tem.2 Appropriately, the >pr0gr"am has always been authorized on a
temporaryvbasi‘s, and is set to terminate in M_arch 2009. See H.R. 2638, 110th
Cong. §§106(3),\143 (2008).3 o

Despite this: plain directi've,‘ Arizona’s Act compels participation. in E-
Verify; thereby declaring the federal experimgnt over and revoking the choice |
Congress gave employers. Arizona has second-guessed Congress’ judgment that
more time is needed before Internet verification can be mandatory, and that the
goal of developing a reliable, ﬁo_n—burdensome alternative erﬁployee-veriﬁcation

system is best achieved through voluntary participation.

! Congress has repeatedly declined to enact legislation to make the program
mandatory, including this year. E.g., H.R. 4437, Title VII, 109th Cong. (2005); S.
2611, Title ITI, 109th Cong. (2006); S. 1348, Title III, 110th Cong. (2007); H.R.
19, 110th Cong. (2007); H.R. 6789, Title VI, 110th Cong. (2008).

2 According to a September 2007 evaluation of the program commissioned |
" by the Department of Homeland Security, “further improvements are needed,
especially if [E-Verify] becomes a mandated national program.” ER 639.

* The panel incorrectly stated that E—Verify is an alternative to the paper-
based employment verification system. See Slip Op. at 13078. E-Verify is merely
an addition to that system, not a replacement. IIRIRA, §403(a)(1); ER 304-05.

5 o :



The panel’s result cannot be reconcﬂed with congressional intent unless it is
perrn1581ble for every state to enact the same mandatory scheme. Under the
panel’s view of preempt1on, all 50 states could mandate use of E-Verify, turning
the voluntary federal system into a de facto compulsory regime. But conflict
preemption is triggered when similar state or local laws would collectively defeat
Congress’ purpose. See, e.g., Buckman Co. v. Plaintiffs’ Legal Comm., 531 U.S.
341,350 (2001).

- Instead of applying settled doctrine, the panel concluded that because

Congress encouraged E-Verify. use on a voluntary basis states may require the

- program’s use. Slip Op. at 13077-78. But the Supreme Court has expressly
precluded such a result The federal regulation in Geier provided manufacturers
with a choice of passive automobile restraint systems, by introducing a  mix of
devices through a “gradual phase-in.” 529 U.S. at 878-79 (emphasis in original).

| The Supreme Court majority expressly rejected the dissent’s view that
encouraging use of some airbags meant “the more airbegs, and the sooner, the
betfer,” and held that when the federal government chooses a gradual phase—in and
provides users a choice of methods, a state law that requires a particulér method is
conflict preempted. Id. at 874-75, 881-82; see also Int’l Paper Co. v. "Ouellette,
479 U.S. 481, 494 (1987) (“A state law also is pre-empted if it interferes with the
methods by which the federal statute was designed to reach this goal.”); Crosby,

530 U.S. at 379 (“The fact of a common end hardly neutralizes conflicting

means.”,



II. The Panel Ignored Multiple Conflicts Between Arizona’s Employer
Sanctions Scheme And IRCA ' '

A.  The Panel Failed To Address Conflict Preemption

The doctrine of implied conflict preemption also invalidates Aﬁzona’s

~ attempt to enact its own employer sanctions scheme. There are multiple and
unavoidab1¢ ways in which the Arizona scheme “stands as an obstacle” to IRCA’s
purposes. Geier, 529 U.S. at 873 (punctuation omitted). The panel, however,
entirely ignored implied conflict preemption with respect to the employér
sanctions provisions — a claim that took up nine pages of the Opening Brief (at 44~
53) —and instead addressed only express preemption. Slip Op. at 13072-76.

The panel gave no explanation for its failure to address a major claim, and
Supremé Court and Ninth Circuit authority precludes disregarding implied
preemption after addressing the separate issue of express preemption. What “must
be implied is of no less force than that which is eXpressed.” Crosby, 530 U.S. at"
373 (‘punctuation omitted). Even if a\‘ state law fits within a clause that saves it
from express preemption, that “doés not bar the ordinary working of conflict pre-
emptionlprinciples.” Geier, 529 U.S. at 869 (emphasis in original); see also
Leipart, 234 F.3d at 1669 (state common law acﬁon fell within savings ciauses to
express preemption provision, but “the question reméihs, ... whether such
common-law requiréments conflict with the statute considered as a whole”).

IRCA struck a careful compromise among competing goals. See Nat’l Ctr.

for Immigrants’ Rights, Inc. v. INS, 913 F.2d 1350, 1366 (9th Cir. 1990), rev’d on



other grounds, 502 U.S. 183 (1991). Congress aimed to deter illegal immigration.
But Congress wanted to minimize the burden on employers. Collins Foods Int’],
Inc. v. INS, 948 F.2d .549, 554 (9th Cir. 1991). IRCA also addressed concefns that
employers rﬁight, out of fear of sanctions, discriminate against lawfully authorized
employees or job applicants who looked or sounded fbreign. See id. at 552, 554;
H.R. Rep. No. 99-682(1).at 68-69 (1986), 1986 USCCAN 5649, 5672-73.

By contrast, Arizona’s Act furthers one goal — deterring illegal immigration
— at the expense of IRCA’s other goals. Indeed, that was the point. Arizona’s
Governor described license revocation as a “business death penalty” (ER 291) and
acknowledged that Arizona took “the most aggressive action in the country”
because Congresé had not adequately “cop[ed] with” immigration issues. ER 287}.

There are multiple ways in'which Arizona’s Act conflicts wifh IRCA. First,
fhe Act undermines Congress’ desire for uniformity in IRCA — as reflected in both
the explicit language and the structure of the statute. IRCA states that
“immigration laws of the United States should be enfdrced vigorously and
uniformly.” IRCA, §1 15/(emphasis added). Congress also carefully created a
comprehensive enforcement system that deﬁnes prohibited acts (8 U.S.C. |
§1324a(a)), désCribes how employers should verify employment (8 U.S.C.
§1324a(b)), details an exclusively federal complaint, investigation, hearing,
appeals, and enforcement prdcess (8 U.S.C. §1324a(e)(1)-(3), (7)-(9)), and
establishes remedies (8 U.S.C. §13724a(e)(4)-(6), (f)). These provisions “indicatef[]

. . . that Congress intended uniform national standards.” Ray v. Atl. Richfield Co.,

:



435 U.S. 151, 163 (1978). In the face of another comprehensive federal
enforcement system, the Supreme Court held that the combination of “a
substantive rule of law” with “a particular procedure for investigation, complaint
,and notice, and hearing and decision” indicated that “Congress . . . considered that
centralized administration of specially designed procedures was necessary to
obtain uniform application of its substantive rules.” Garner v. Teamsters Local
Union No. 776, 346 U.S. 485, 490 (1953). Moreover, Arizona’s Act imposes a
separaté system to determine employment status and an employer’s responsibility
that will inevitably result in different substantive law than federal IRCA law. See
id at 490-91. Indeed, the panel concluded that employers may present evidence to
state courts “to rebut the presumption created by the federal determination of an
| employee’s unauthorized status.” Slip Op. at 13080.*

Second, thé Act conflicts with Congress’ determination about the process
for determining whether employers have knowingly employed-an unauthorize(/i
worker. IRCA’s extensive administrative process includes an evidentiary hearing

before an administrative law judge with specialized knowledge of federal

immigration law and allows for federal judicial review. 8 U.S.C. §1324a(e)(3),

4 The panel decision briefly mentions the conflicting substantive
determinations that Arizona’s Act will produce, suggesting that this awaits a post-
enforcement challenge. Slip Op. at 13076. But the Act is preempted not because
of a determination that an Arizona court might reach regarding a particular worker
or employer, but because Arizona has established a separate and distinct state
adjudicative system. That issue is appropriate for facial challenge. See, e.g,
Green Mountain R.R. Corp. v. Vermont, 404 ¥.3d 638, 644 (2d Cir. 2005).

9



(8). Arizona’s scheme instead has hearings before a state court Judge. Ariz. Rev.
Stat. §§23-212(D), (E), 23-212.01(D), (E).

'Arizoha’s Act also reduces procedural pfoteotion‘s for employers. IRCA
only allows prosecutiqn before an administrative law judge upon determination of
a violation of federal irmnigration law. 8 C.F.R. §274a.9(b). Arizona requires
referral for prosecution if a complaint is nbt false and frivolous. Ariz. Rev. Stat.
§§23-212(C), 23- 212. OI(C) The Act also eliminates an affirmative defense for
~ employers complymg in good faith with the federal -9 Form “employment
verification system 7 8U. S C. §1324a(a)(3), (b)(l) (6); 8 CFR. §274a.2(a)(2),
(3). Employers cannot introduce ev1dence of their comphance in state proceedings
because IRCA precludes such use of I-9 documents: they “may not be used for
purposes other than for enforcement of this chapter andA sections [of Title 18 of the
U.S. Code]” 8 U.S.C. §1324a(b)(5) (emphasis added).

By reducing émployer protections, these procedural differences create an
irreconcilable conflict with Congres‘s’ aim to limit the risk to businesses. See
| Collins, 948 F.2d at 554; HR. Rep\. 99-682(I) at 90, 1986 USCCAN at 5694. The
Supreme Court has found conflict preemption when state law will “Increase the
burdeﬁs facing [regulated parties]” be;fond those “contémplated by Congress.”
Buckman, 53 1 U.S; at 350. |

Third, in enacting IRCA, Congress made a “deliberate effort ‘to steer a
middle path.”” Crosby, 530 U.S. at 378 (quoting Hines v. DavidoWitz, 312 U.S.

52,73 (1941)): IRCA’s sanctions are measured, with graduated civil fines, and |

10



criminal punishment only for pattern and practice violators. 8 U.S.C.
§1324a(e)(4), (f); 8 C.F.R. §274a.10(a), (b)(1)(ii); 73 Fed. Reg. 10,130, 10,133, |
(Feb. 26, 2008). To temper employers’ incentive to discriminate, IRCA also
prohibits national origin and citizenship discrimination, 8 U.S.C. §1324b.
Arizona has enacted far more severe sanctions against employers, aliowing
suspension of business licenses for a first violation and revocation for a second,
without a coun’cervailing anti-discrimination provision. See Ariz. Rev. Stat. §§23-
212(F), 23-212.01(F). |
The Supreme Court has held that a state cannot enact a sanctions scheme

| _that is dramatically harsher than the carefully Adi"awn federal system. American [ﬁs. ,
Ass'nv. Garamendi, 539 U.S. 396, 427 (2003) (state may not “use an iron fist |
where the [fedeial goveminent]_has consistentiy chosen kid gloves”); Crosby, 530
U.S. at 380 (“tne inconsistency of sanctions . . . undermines the/ congressional ’
calibration of force™). Nor can the panel’s approach be reconciled with this
Court’s recent recognition that an expansion of the “scope of liability” faced by
employers can upcct the “délicat[e] balanc'[é/]” between “preVenting unauthorized
alien emplojfment” and “avoiding discrimination.” Aramark chility Servs. v.

| SEIU Local 18 77, 530 F.3d 817, 825 (9th Cir. 2008) (internal quotation marks

| omitted). | |

| Critically, when the federal government constructs a careful balance among

competing policy objectives, a state law cannot prioritize one objective at thc

expense of another. In Geier, though the state and federal law advanced safety

11



goals, the Court held the state law preempted because it “stood as an obstacle” to

the federal government’s considered “‘policy judgment’” about how to

: accommodgte multiple‘objectives. 529 U.S. at 881; see also id. at 887-81. That is

“exactly what Arizona has done by creating a “business death penalty” (ER291)
without counterbalancing diécrimination or employer protection provisions.

B.  The Panel Overlooked The Federal Nature Of Immigrant
Employment

The panel’s mistaken preemption analysis and its further error in applying a
presumption against preemption (Slip Op. at 13072-74) are based on a failure to
grapple with the historic sea change enacted by IRCA, which transformed
immigration law into a éomprehensive federal regulation of immigrant
employment. Before IRCA, regulation of immigrant employment was left to the
states because Congress had not enacted “uniform national rules.” De Canas v.
Bica, 424 U.S. 351, 356,361 n.9 (1976). But that critical predicate on wﬁich Dé
Canas tﬁmed has not been trué since 1986. The uniform national mles that
Congress énat;ted in IRCA deﬁ'nitively moved such regulation to the federal realm,
by “forcefully mafking] combating the employment of illegal aliens central to
[ t]hé policy of immigration law.” Hoffman Plastic Compounds, Inc. v. NLRB, 535
U.S. 137, 147 (2002) (emphasis added;_ internal quotation marks omitted).” -

> The panel dismissed Hoffinan as not about preemption. Slip Op. at 13073-
74. That is undisputed. But Hoffman states a historical fact about how IRCA
changed the federal-state employment framework that is distinct from any
- particular legal context, and which IRCA itself bears out.
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In relying on De Canas and ignoring IRCA, the panel failed to recognize
that 'Arizona legislated in an area with a more than two-decade “history of
significant federal presence.” United States v. Locke, 529 U.S. 89, 108 (2000).
Moreover, this regulation is part of immigration law, an area in which preemption
concerns are particularly acute. Toll'v. Moreno, 458 U.S. 1, 10 (1982); Hines, 312
U.S. at 66-63.

III. The Panel Created An Exception To IRCA’s Express Preempﬁon
Clause That Would Destroy Its Central Purpose

The panel’s express preemption analysis warrants rehearing because it
allows states to frustrate the purpose of IRCA. In doing so, the panel overlooked
that a savings clause must be reconciled with the statute “as a whole.” Pilot Life
Ins., 481 US. at 51 (ﬁnding express preemﬁtion based on detailed and balanced
enforceﬁlent scheme because federal policy choices would be undermined if states
could provide additional remedies).

IRCA expressly pfe‘empts “any State or local law imposing civil or criminal -
sanctions (other than through licensing and similar laws) upon those who employ,
or recruif or refer for a fee for employment, unauthorized aliens.” 8 U.S.C.
§1324a(h)(2). The panel concluded that Arizona’s employer sanctions scheme
falls within the pgrentheti‘cal savings clause for licensing laws because the Act
“provides for the suspension of employers’ licenses to do bUsir{ess in the state.”
Slip Op. at 13074. This ignores what Congress tried to accomplish and

undermines the congressional policy of uniformity.
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“Arizona’s Act indiscriminately defines “license” to include “any agency
permit . . . or similar form of authorization that is required by law and that is
issued by any agency for the purposes of operating a business in this state.” Ariz.
Rev. Stat. §23-211(9) (emphases added).

The Act makes no distinction between licenses that ensure operators and
fa(:lhtles are properly qualified and can appropnately protect the public (e. g Ariz.
Rev. Stat. §32-2371 (driver training school licenses); Ariz. Rev Stat. §36- 421 et
seq., Ariz. Admin, Code R9-10-101, et seq. (health care institution licenses)) and
“licenses” that require only ministerial acts for the purpose of registration. As a |
result, the Act regulateé all corporatidns and're'gistered partnerships (Ariz. Rev.
Stat. §23-211(9)), though their “licenses” simply require properly completed
documenré_tion, not aﬁy particular qualiﬁcatién. See, e.g., Ariz. Rev. Stat. §10-
202 (articles of incorporation); Ariz. Rev. Stat. §29-308 (certificate of limited |
partnership). The Act also applies, for example, to virtually any retailer, which
must apply for a “license” to comply with state and city sales tai (or “transaction
privilege tax”) rebq'uirements. Ariz. Rev. Stat. §§42-5005, 42-5010, 42-5061;
Phoenix City Code §§14-300, 14-460, available at
http://www.municode.com/resources/ gateway.asp»‘?pid=13485&sid=3.

Arizona’s broad definition of a licensing law cannot be reconciled with
IRCA for two reasons. .
First, the point of IRCA’s bfoad preemption provision is that states

generally should #ot sanction the hiring of unauthorized aliens. Congress referred
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specifically to “licensing and similar laws” in the limited sense such laws are -
ordinarily understood. The savings clause for “licensing” does nof encompass
broad schemes of general applicabilify regarding mere documentation
requirements, such as articles of incorporation. To permit the parenthetical
exception for licensing laws to extend to any sanction against any business for
which any locality may require any ministerial permission would swallow the rule.
States could fhen circumvent IRCA’s express limitation simply by requiring

| businésses to register a name or tax identification number and calling such
documentation a “license.” The Stipreme Court has forbidden such an illogical
'result. See Loclke, 529 U.S. ét 106 (“We decline to give broad effect to savings
clauses where doing so would upset the careful regulatory scheme established by
federal law.”); Int’l Paper, 479 U.S. at 494 (“[Wle do not believe Congress

- intended to undermine this carefully drawn statute through a general saving
clause.”). |

| Second, IRCA demonstrates a manifest intent for uniformity. IRCA, §115.
To implement this intent, Congress created a system of solely federal
ihvestigation, adjudication, and sanction, but allowed states to add licensing

~ penalties aftef a federal finding of an IRCA violation. The legislative history |
confirms that states or localities may only sanction “any person who has been
found to have violated the sanctions provisions in this legislation.” H.R. Rep. No.
99—682(1) at 58, 1986 USCCAN at 5662 (emphasis added). The panel claimed that

this intent is contradicted by another sentence in the legislative history regarding
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the types of activity that are not ﬁreempted (Slip Op. at 13075-76), but that
sentence says nothing about which jurisdiction makes the finding of a violation.
If every state and locality could regulate employment of aliens as broadly as
Arizona has done, the uniformity Congfess intended would be destroyed by a
chaotic assortment of state and locel regulations, each with its own procedures,
substantive standards, and enforceme_nt priorities. Employers doing business in
multiple states, 'including mary represented by Plaintiff business associations, _
would have to comply with different schemes for all 50 states and every locality
throughout the nation. Balkanization is already‘ underway.v More than a dozen

states ‘and municipalities have passed laws regulating the employment of aliens.’

8 See, e.g., Colo. Rev. Stat. §§8-2-122, 8-17.5-102, 24-46-105.3; Exec.
Order No. 2006-40 (Idaho Dec. 13, 2006); La. Rev. Stat. §23:991 ef seq.; Exec.
Order No. 08-01 (Minn. Jan. 7, 2008); S.B. 2988, 2008 Reg. Sess. (Miss. Mar. 17,
2008); H.B. 1549, 94th Gen. Assembly, 2nd Reg. Sess. (Mo. July 7, 2008); Okla.
H.B. 1804, 51st Leg., 1st Sess. (Okla. May 8, 2007); H.B. 4400, 117th Session
(S.C. June 4, 2008); Tenn. Code §50-1-103; S.B. 81, 2008 Gen. Sess. (Utah Mar.
13, 2008); S.B. 782 (Va. Mar. 27, 2008); W.Va..Code §21-1B-1 et seq.; City of
Valley Park, Mo. Ordinance 1722 (Feb. 14, 2007); City of Hazleton, Pa. K
Ordinance Nos. 2006-18 (Sept. 21, 2006) and 2006-40 (Dec. 28, 2006). Other
proposals are pending.

The Hazleton ordinances were found preempted in Lozano v. City of
Hazleton, 496 F. Supp. 2d 477 (M.D. Pa. 2007), and the Oklahoma statute was
found substantially likely to be preempted in relevant part in Chamber of
Commerce of the U.S. v. Henry, 2008 WL 2329164, at *6-7 (W.D. Okla. June 4,
2008). The Valley Park ordinance was found not preempted. Gray v. City of
Valley Park, 2008 WL 294294 (E.D. Mo Jan. 31, 2008). These dec131ons are
currently on appeal.
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As these different schemes multiply, it becomes increasingly difficult for
employers to navigate the web of conflicting requirements.

- In permitting this resuit, the panel neglected to consider Supreme Court
cases holding that express preemption provisions invalidate laws that threaten
such patchwork regulation. See, e.g., Rowe v. New Hampshire Motor Trans. |
Ass'n, 128 S.Ct. 989, 996 (2008) (state law that would “easily lead to a patchwork
of state service-determining laws, rules, and regulations” expressly preempted).

In accord with IRCA’s purposes — to enact a uniform scheme with only a
narrow exception for state law — é licensing law is one that protects the public
interest by imposing education, experience, or other qualifications for a particular
type of business. Such a law may imp_ose. sanctions after é federal finding of an
IRCA violation.

CONCLUSION

F or the foregoing reasons, this case should be reheard.

Dated: October 1, 2008 : Respectﬁﬂl:izl{tted

it onathan We1ssgqass

fut &

Burt M. Rublin-

by b ek [

goel W. NomKin
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OPINION
SCHROEDER, Circuit Judge:

This case is a facial challenge to an Arizona state law,
enacted in 2007 and aimed at illegal immigration, that reflects
rising frustration with the United States Congress’s failure to
enact comprehensive immigration reform. The Arizona law,
called the Legal Arizona Workers Act, targets employers who
hire illegal aliens, and its principal sanction is the revocation
of state licenses to do business in Arizona. It has yet to be
enforced against any employer.

Various business and civil-rights organizations (collec-
tively, “plaintiffs”) brought these actions against the fifteen
county attorneys of the state of Arizona, the Governor of Ari-
zona, the Arizona Attorney General, the Arizona Registrar of
Contractors, and the Director of the Department of Revenue
of Arizona (collectively, “defendants™). Plaintiffs allege that
the Legal Arizona Workers Act (“the Act”), Ariz. Rev. Stat.
§§ 23-211 to 23-216, is expressly and impliedly preempted by
the federal Immigration Reform and Control Act of 1986
(“IRCA”), 8 U.S.C. §§ 1324a-1324b, and the Illegal Immigra-
tion Reform and Immigrant Responsibility Act of 1996
(“IIRIRA™), Pub. L. No. 104-208, 110 Stat. 3009 (1996), cod-
ified in various sections of 8 U.S.C. and 18 U.S.C. They also
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allege that the Act violates employers’ rights to due process
by denying them an opportunity to challenge the federal
determination of the work-authorization status of their
employees before sanctions are imposed.

The district court held that the law was not preempted. The
main argument on appeal is that the law is expressly pre-
empted by the federal immigration law provision preempting
state regulation “other than through licensing and similar
laws.” 8 U.S.C. § 1324a(h)(2). The district court correctly
determined that the Act was a “licensing” law within the
meaning of the federal provision and therefore was not
expressly preempted.

There is also a secondary, implied preemption issue that
principally relates to the provision requiring employers to use
the electronic verification system now being refined by the
federal government as a tool to check the work-authorization
status of employees through federal records. It is known as E-
Verify. Under current federal immigration law, use of the sys-
tem is voluntary, and the Arizona law makes it mandatory.
We hold that such a requirement to use the federal verification
tool, for which there is no substitute under development in
either the state, federal, or private sectors, is not expressly or
impliedly preempted by federal policy.

Plaintiffs also contend that the statute does not guarantee
employers an opportunity to be heard before their business
licenses may be revoked. The statute can and should be rea-
sonably interpreted to allow employers, before any license
can be adversely affected, to present evidence to rebut the
presumption that an employee is unauthorized.

We uphold the statute in all respects against this facial chal-
lenge, but we must observe that it is brought against a blank
factual background of enforcement and outside the context of
any particular case. If and when the statute is enforced, and
the factual background is developed, other challenges to the
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Act as applied in any particular instance or manner will not
be controlled by our decision. See Crawford v. Marion
County Election Bd., ___ U.S. __ , 128 S.Ct. 1610, 1621
(2008) (describing heavy burden of persuasion to sustain a
broad attack on the facial validity of a statute in all its applica-
tions).

Background

Sanctions for hiring unauthorized aliens were first created
at the federal level when Congress passed IRCA in 1986. See
Pub. L. No. 99-603, 100 Stat. 3359 (1986). IRCA prohibits
knowingly or intentionally hiring or continuing to employ an
unauthorized alien, 8 U.S.C. § 1324a(a), which it defines as
an alien either not lawfully admitted for permanent residence
or not authorized to be employed by IRCA or the U.S. Attor-
ney General, 8 U.S.C. § 1324a(h)(3).

IRCA also sets out the method of demonstrating an
employer’s compliance with the law through a paper-based
method of verifying an employee’s eligibility, known as the
I-9 system. Id. § 1324a(b). It requires employees to attest to
their eligibility to work and to present one of the specified
identity documents. Id. § 1324a(b)(1), (2). IRCA then requires
employers to examine the identity document the employee
presents and attest that it appears to be genuine. Id.
§ 1324a(b)(1)(A). The employer is entitled to a defense to
sanctions if the employer shows good-faith compliance with
the I-9 system, unless the employer has engaged in a pattern
or practice of violations. Id. § 1324a(b)(6).

The Attorney General is charged with enforcing violations
of IRCA. Id. § 1324a(e). Hearings are held before selected
administrative law judges (“ALJs”), and the ALJs’ decisions
are reviewable by the federal courts. Id. § 1324a(e)(3).

IRCA contains an express preemption provision, which
states: “The provisions of this section preempt any State or
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local law imposing civil or criminal sanctions (other than
through licensing and similar laws) upon those who employ,
or recruit or refer for a fee for employment, unauthorized
aliens.” Id. § 1324a(h)(2). The scope of the savings clause,
which permits state “licensing and similar laws,” is a critical
issue in this appeal.

IIRIRA directed the Attorney General to establish three
pilot programs to ensure efficient and accurate verification of
any new employee’s eligibility for employment. Pub. L. No.
104-208, §§ 401-405, 110 Stat. 3009, 3009-655 to 3009-666.
One of these programs, the Basic Pilot Program, was to be
made available in at least five of the seven states with the
highest estimated populations of aliens not lawfully present in
the United States. Id. § 401(c), 110 Stat. at 3009-656. Con-
gress amended ITRIRA in 2002 by extending the four-year
period for the pilot programs to a six-year period, see Basic
Pilot Extension Act of 2001, Pub. L. No. 107-128, § 2, 115
Stat. 2407, 2407 (2002), and again in 2003 by extending the
six-year period to an eleven-year period, see Basic Pilot Pro-
gram Extension and Expansion Act of 2003 (“Expansion
Act”), Pub. L. No. 108-156, § 2, 117 Stat. 1944, 1944 (2003).
The Basic Pilot Program has thus been extended until Novem-
ber 2008. The Expansion Act also expanded the availability
of the Basic Pilot Program to all fifty states. See id. § 3.

The Basic Pilot Program, now known as E-Verify, is an
internet-based system that allows an employer to verify an
employee’s work-authorization status. It is an alternative to
the I-9 system. After an employer submits a verification
request for an employee, E-Verify either issues a confirmation
or a tentative nonconfirmation of work-authorization status. If
a tentative nonconfirmation is issued, the employer must
notify the employee, who has eight days to challenge the find-
ing. The employer cannot take any adverse action against the
employee during that time. If an employee does challenge the
tentative nonconfirmation, the employer will be informed of
the employee’s final work-authorization status. Any employee
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who either does not challenge a tentative nonconfirmation or
is unsuccessful in challenging a tentative nonconfirmation
must be terminated, or the employer must notify the Depart-
ment of Homeland Security (“DHS”) that it will continue to
employ that person. An employer who fails to notify DHS of
the continued employment of a person who received a final
nonconfirmation is subject to a civil money penalty. An
employer who continues to employ a person after receiving a
final nonconfirmation is subject to a rebuttable presumption
that it knowingly employed an unauthorized alien.

Against this federal backdrop, we turn to the state law at
issue here. Arizona enacted the Legal Arizona Workers Act
on July 2, 2007, with an effective date of January 1, 2008.
2007 Ariz. Sess. Laws Ch. 279. The Act allows the superior
courts of Arizona to suspend or revoke the business licenses
of employers who knowingly or intentionally hire unautho-
rized aliens. Ariz. Rev. Stat. § 23-212. Any person may sub-
mit a complaint to the Arizona Attorney General or a county
attorney. Id. § 23-212(B). After determining a complaint is
not false or frivolous, the appropriate county attorney is
charged with bringing an action against the employer in supe-
rior court. Id. § 23-212(C), (D). The Act uses IRCA’s defini-
tion of ‘“unauthorized alien.” See id §23-211(11).
Additionally, the Act requires that the court use the federal
government’s determination of the employee’s lawful status.
Id. § 23-212(H).

The Act makes participation in E-Verify mandatory for all
employers, although it provides no penalty for violation of the
requirement. See id. § 23-214(A). The Act also includes an
affirmative defense for good-faith compliance, explicitly
incorporating IRCA. See id. § 23-212(J).

The Act mandates a graduated series of sanctions for viola-
tions. A first violation requires the employer to terminate the
employment of all unauthorized aliens, file quarterly reports
of all new hires for a probationary period, and file an affidavit
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stating that it terminated all unauthorized aliens and will not
intentionally or knowingly hire any others. Id. §§ 23-212(F)-
212.01(F). A second violation during the probationary period
results in the permanent revocation of the employer’s business
license. Id. §§ 23-212(F)(2), (3), 23-212.01(F)(2), (3).

Plaintiffs originally filed an action challenging the Act on
July 13, 2007, less than one month after the Act’s enactment.
The district court dismissed the first action for lack of subject
matter jurisdiction because it did not name as defendants any
of Arizona’s county attorneys, who have the responsibility of
enforcing the Act.

In December 2007, plaintiffs filed a second complaint, this
time including the Arizona county attorneys as defendants.
The principal contentions were that the Act was expressly
preempted by federal law because the Act was not a “licens-
ing” or “similar” law within the meaning of the savings clause
of IRCA’s preemption provision; that, even if the Act was not
expressly preempted, it was impliedly preempted because its
sanctions provisions and E-Verify requirement conflict with
federal law; and that the Act violated employers’ due process
rights because it did not allow them an adequate opportunity
to dispute the federal government’s response that an employee
was not authorized to work.

The matter proceeded to hearing, and the district court dis-
missed the Arizona Attorney General for lack of subject mat-
ter jurisdiction, because he lacks the authority to bring
enforcement actions. The court ruled in favor of the remaining
defendants on the merits. It held that the Act is not expressly
preempted by IRCA because the Act is a licensing law within
the meaning of the savings clause. It held that neither the
Act’s sanctions provisions, nor the provision mandating use
of E-Verify, was inconsistent with federal policy, and thus
they were not impliedly preempted. Finally, the court held
that the Act did not, on its face, violate due process because
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employers’ due process rights were adequately protected.
Plaintiffs now appeal.

Discussion
I. Preemption

Federal preemption can be either express or implied. See
Fid. Fed. Sav. & Loan Ass’n v. de la Cuesta, 458 U.S. 141,
152-53 (1982). When a federal statute contains an explicit
preemption provision, we are to “ ‘identify the domain
expressly pre-empted’ by that language.” Medtronic, Inc. v.
Lohr, 518 U.S. 470, 484 (1996) (quoting Cipollone v. Liggett
Group, Inc., 505 U.S. 504, 517 (1992)). IRCA contains an
express preemption clause in its provision creating sanctions
for hiring unauthorized aliens. It preempts all state sanctions
“other than through licensing and similar laws.” 8 U.S.C.
§ 1324a(h)(2). Plaintiffs contend that the Act is expressly pre-
empted.

Implied preemption has two subcategories. See Lorillard
Tobacco Co. v. Reilly, 533 U.S. 525, 541 (2001). The first is
field preemption, where “the depth and breadth of a congres-
sional scheme ... occupies the legislative field.” Id. (citing
Fid. Fed. Sav., 458 U.S. at 153). The second is conflict pre-
emption, which occurs when either “ ‘compliance with both
federal and state regulations is a physical impossibility,” ”
Fid. Fed. Sav.,458 U.S. at 152 (quoting Fla. Lime & Avocado
Growers, Inc., 373 U.S. 132, 142-43 (1963)), or where “state
law stands as an obstacle to the accomplishment and execu-
tion of the full purposes and objectives of Congress,” id.
(internal quotation marks omitted) (quoting Hines v. David-
owitz, 312 U.S. 52, 67 (1941)). For conflict preemption to
apply, the conflict must be an actual conflict, not merely a
hypothetical or potential conflict. See English v. Gen. Elec.
Co., 496 U.S. 72, 89 (1990). Plaintiffs contend that even if the
entire Act is not expressly preempted, the mandatory require-
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ment to use E-Verify is impliedly preempted because it con-

-flicts with the voluntary program in IIRIRA.

A. The Act is not expressly preempted because it falls
within IRCA’s savings clause.

[1] The explicit preemption provision in IRCA states: “The
provisions of this section preempt any State or local law
imposing civil or criminal sanctions (other than through
licensing and similar laws) upon those who employ, or recruit
or refer for a fee for employment, unauthorized aliens.” 8
U.S.C. §1324a(h)(2). The parties agree that the Act is
expressly preempted by IRCA unless it falls within the sav-
ings clause of IRCA’s express preemption provision. Plain-
tiffs argue that the Act does not fall within the savings clause
because they contend the Act is not a “licensing law” within
the ordinary meaning of the phrase, and that the savings
clause was not intended to permit a state to create an adjudi-
cation and enforcement system independent of federal
enforcement of IRCA violations.

The district court held that the plain language of section
1324a(h)(2) does not facially preempt the Act because it does
no more than impose conditions on state licenses to do busi-
ness and thus falls within the savings clause. 4riz. Contrac-
tors Ass’n v. Candelaria, 534 F. Supp. 2d 1036, 1046-47 (D.
Ariz. 2008). The court rejected plaintiffs’ argument that sec-
tion 1324a(h)(2) permits only licensing sanctions that are pre-
ceded by a federal adjudication of employer liability,
reasoning that neither the plain language of section
1324a(h)(2) nor the legislative history supports plaintiffs’
position. Id. at 1046-48.

[2] The district court also rejected plaintiffs’ argument that
the savings clause should be interpreted narrowly, holding
that because regulation in the employment field is tradition-
ally an area of state concern, there is a presumption against
preemption. Id. at 1050-52. An issue central to our preemp-
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tion analysis is thus whether the subject matter of the state
law is in an area of traditionally state or federal presence.
When Congress legislates “in a field which the States have
traditionally occupied . ... we start with the assumption that
the historic police powers of the States were not to be super-
seded by the Federal Act unless that was the clear and mani-
fest purpose of Congress.” United States v. Locke, 529 U.S.
89, 108 (2000) (internal quotation marks omitted) (quoting
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)).
Conversely, we do not assume non-preemption “when the
State regulates in an area where there has been a history of
significant federal presence.” Id.

[3] A leading case involving the employment of illegal
aliens is De Canas v. Bica, 424 U.S. 351 (1976). The
Supreme Court there upheld a state law prohibiting the
employment of unauthorized aliens against a preemption chal-
lenge because it concluded that the authority to regulate the
employment of unauthorized workers is “within the main-
stream” of the state’s police powers. Id. at 356, 365. The
Court reasoned that “the fact that aliens are the subject of a
state statute does not render it a regulation of immigration,
which is essentially a determination of who should or should
not be admitted into the country, and the conditions under
which a legal entrant may remain.” Id. at 355.

[4] Plaintiffs argue that reliance on De Carnas is now mis-
placed because IRCA, passed after De Canas, brought the
regulation of unauthorized employees within the scope of fed-
eral immigration law. They rely on language in a later case
where the Court said that IRCA made the employment of
unauthorized workers “central to ‘[t]he policy of immigration
law.” ” Hoffinan Plastic Compounds, Inc. v. NLRB, 535 U.S.
137, 147 (2002) (quoting INS v. Nat’l Ctr. for Immigrants’
Rights, Inc., 502 U.S. 183, 194 & n.8 (1991)) (alteration in
original). That case, however, did not involve preemption, or
indeed any state regulation. It considered whether the
National Labor Relations Board (“NLRB”) could award back-
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pay to an unauthorized worker, and the Court held it could
not. The Court said that the NLRB had impermissibly
“trench[ed] upon federal statutes and policies unrelated to the
[National Labor Relations Act]” by awarding backpay to an
unauthorized alien worker who was improperly terminated
from his employment for participating in union-related activi-
ties. Id. at 140, 141, 144. Because it did not concern state law
or the issue of preemption, Hoffiman did not affect the contin-
uing vitality of De Canas. We conclude that, because the
power to regulate the employment of unauthorized aliens
remains within the states’ historic police powers, an assump-
tion of non-preemption applies here.

Plaintiffs contend that the term “license” was intended to
encompass only licenses to engage in specific professions,
such as medicine or law, and not licenses to conduct business.
There is no support for such an interpretation. “Licensing”
generally refers to “[a] governmental body’s process of issu-
ing a license,” Black’s Law Dictionary 940 (8th ed. 2004),
and a “license” is “a permission, usually revocable, to commit
some act that would otherwise be unlawful,” id. at 938. The
Act provides for the suspension of employers’ licenses to do
business in the state. See Ariz. Rev. Stat. § 23-212(F). Such
licenses are defined as “any agency permit, certificate,
approval, registration, charter or similar form of authorization
that is required by law and that is issued by any agency for
the purposes of operating a business in this state.” Id. § 23-
211(9)(a). The statute’s broad definition of “license” is in line
with the terms traditionally used and falls within the savings
clause. The language of the savings clause therefore exempts
such state licensing regulation from express preemption. A
recent district court case that considered the same issue
reached the same conclusion. See Gray v. City of Valley Park,
No. 4:07CV00881 ERW, 2008 WL 294294, at *8, 10, 12
(E.D. Mo. Jan. 31, 2008) (holding that city ordinance govern-
ing issuance and denial of business permits fell within mean-
ing of savings clause). But see Lozano v. City of Hazleton,
496 F. Supp. 2d 477, 519-21 (M.D. Pa. 2007) (concluding that
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state law prohibiting employment of illegal aliens was
expressly preempted by IRCA).

Plaintiffs nevertheless contend that the legislative history
demonstrates that Congress intended the savings clause to
permit states to impose a state sanction only after there had
been a federal determination of an alien’s unauthorized status.
Plaintiffs rely on the second sentence in a paragraph from Part
I of House Report 99-682, which as a whole states:

The penalties contained in this legislation are
intended to specifically preempt any state or local
laws providing civil fines and/or criminal sanctions
on the hiring, recruitment or referral of undocu-
mented aliens. They are not intended to preempt or
prevent lawful state or local processes concerning
the suspension, revocation or refusal to reissue a
license to any person who has been found to have
violated the sanctions provisions in this legislation.
Further, the Committee does not intend to preempt
licensing or “fitness to do business laws,” such as
state farm labor contractor laws or forestry laws,
which specifically require such licensee or contractor
to refrain from hiring, recruiting or referring undocu-
mented aliens.

H.R. Rep. No. 99-682(i), at 58 (1986) as reprinted in 1986
U.S.C.C.AN. 5649, 5662. As the district court found, how-
ever, this paragraph as a whole does not support plaintiffs’
argument. The paragraph describes the federal law as pre-
empting “civil fines and/or criminal sanctions,” neither of
which the Act imposes. The paragraph does not suggest that
the federal law would preempt local laws that suspend or
revoke licenses on the basis of IRCA violations, or state
licensing laws that require employers not to hire unauthorized
workers. As the district court concluded, plaintiffs’ reading of
the second sentence, as permitting enforcement only of state
licensing regulations conditioned on federally adjudicated
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violations, is contradicted by the third sentence, which recog-
nizes states can condition an employer’s “fitness to do busi-
ness” on hiring documented workers. That is what the
Arizona Act does.

[S] In sum, the Act does not attempt to define who is eligi-
ble or ineligible to work under our immigration laws. It is
premised on enforcement of federal standards as embodied in
federal immigration law. The district court therefore correctly
held that the Act is a “licensing” measure that falls within the
savings clause of IRCA’s preemption provision.

Plaintiffs finally contend that this kind of state regulation
must be preempted because there is a potential for conflict in
the practical operation of the state and federal law. They point
to a hypothetical situation in which an employer may be sub-
ject to conflicting rulings from state and federal tribunals on
the basis of the same hiring situation. Whether principles of
comity or issue preclusion would allow such a result are ques-
tions not addressed by the parties. In any event, a speculative,
hypothetical possibility does not provide an adequate basis to
sustain a facial challenge. See Crawford, 128 S. Ct. at 1621.

B. The Act’s provision mandating the use of E-Verify is
not impliedly preempted by federal law.

Plaintiffs argue that the Arizona provision mandating the
use of E-Verify is impliedly preempted because it conflicts
with Congressional intent to keep the use voluntary. They
contend that Congress wanted to develop a reliable and non-
burdensome system of work-authorization verification, and
that mandatory use of E-Verify impedes that purpose. They
rely on the Supreme Court’s decision in Geier v. Am. Honda
Motor Co., 529 U.S. 861 (2000). Geier recognized that state
laws that fall within a savings clause and are therefore not
expressly preempted are still subject to the “ordinary working
of conflict pre-emption principles.” Id. at 869. A state law is
preempted through conflict preemption when it “ ‘stands as an
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obstacle to the accomplishment and execution of the full pur-
poses and objectives of Congress.”” Id. at 873 (quoting
Hines, 312 U.S. at 67). Geier involved a Department of
Transportation regulation that was designed to encourage
competition among automobile manufacturers to design effec-
tive and convenient passive-restraint systems. The regulation
required only 10% of a car manufacturer’s production to
include airbags. The Court in Geier held that state tort law,
permitting liability to be imposed for failure to provide air-
bags, conflicted with the federal policy to encourage develop-
ment of different restraint systems. /d. at 886.

[6] The district court here held that Arizona’s requirement
that employers use E-Verify was not preempted because,
while Congress made participation in E-Verify voluntary at
the national level, that did not in and of itself indicate that
Congress intended to prevent states from making participation
mandatory. Ariz. Contractors, 534 F. Supp. 2d at 1055-56.
We agree with that holding. Congress could have, but did not,
expressly forbid state laws from requiring E-Verify participa-
tion. It certainly knew how to do so because, at the same time,
it did expressly forbid “any State or local law imposing civil
or criminal sanctions (other than through licensing and similar
laws) upon those who employ, or recruit or refer for a fee for
employment, unauthorized aliens.” 8 U.S.C. § 1324a(h)(2).

[7] Furthermore, this case is unlike Geier, where the
Supreme Court found strong evidence of Congress’s intent to
promote competition and balance federal goals in a competi-
tive environment encouraging alternative systems. Here, E-
Verify is a federal government service that Congress has
implicitly strongly encouraged by expanding its duration and
its availability (to all fifty states). See Basic Pilot Program
Extension and Expansion Act of 2003, Pub. L. No. 108-156,
117 Stat. 1944, 1944; Basic Pilot Extension Act of 2001, Pub.
L. No. 107-128, sec. 2, 115 Stat. 2407, 2407. Though Con-
gress did not mandate E-Verify, Congress plainly envisioned
and endorsed an increase in its usage. The Act’s requirement
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that employers participate in E-Verify is consistent with and
furthers this purpose, and thus does not raise conflict preemp-
tion concerns.

Appellants contend that conflict preemption is a concern
here also because of the Act’s potentially discriminatory
effects. Their argument is that E-Verify increases discrimina-
tion against workers who look or sound “foreign,” and that
mandatory E-Verify usage thus upsets the enforcement/
discrimination balance that Congress has maintained by keep-
ing E-Verify optional. This argument fails because Congress
requires employers to use either E-Verify or I-9, and appel-

- lants have not shown that E-Verify results in any greater dis-

crimination than I-9.
II. Due Process

The deprivation of a property interest must “ ‘be preceded
by notice and opportunity for hearing appropriate to the
nature of the case.” ” Cleveland Bd. of Educ. v. Loudermill,
470 U.S. 532, 542 (1985) (quoting Mullane v. Cent. Hanover
Bank & Trust Co., 339 U.S. 306, 313 (1950)). An Arizona
business license is a property interest. See, e.g., Comeau v.
Ariz. State Bd. of Dental Exam’rs, 993 P.2d 1066, 1070 (Ariz.
Ct. App. 1999). An opportunity to be heard must be “ ‘at a
meaningful time and in a meaningful manner.” ” Mathews v.
Eldridge, 424 U.S. 319, 333 (1976) (quoting Armstrong v.
Manzo, 380 U.S. 545, 552 (1965)). Employers thus should be
given an opportunity to be heard before their business licenses
are suspended or revoked under the Act.

The Act sets forth the procedures to be followed in bringing
an enforcement action. Any person may submit a complaint
about a suspected violation to either the Arizona Attorney
General or a county attorney. Ariz. Rev. Stat. § 23-212(B).
The Attorney General or county attorney investigating a com-
plaint must verify the alleged unauthorized alien’s work-
authorization status with the federal government pursuant to



CPLC v. NAPOLITANO 13079

8 U.S.C. § 1373; the state official is prohibited from attempt-
ing to make an independent determination of the alien’s sta-
tus. Id. After a complaint is investigated and found not to be
false or frivolous, a county attorney must bring an enforce-
ment action against the employer in state court in the county
in which the alien was employed. Id. § 23-212(C), (D). The
court is to expedite the action, which includes scheduling the
hearing as quickly as is practicable. Id. § 23-212(E).

Subsection (H) of section 212 describes the state court’s
procedures to obtain information from the federal government
on whether an alien was unauthorized to work:

On [sic] determining whether an employee is an
unauthorized alien, the court shall consider only the
federal government’s determination pursuant to 8
United States Code § 1373(c). The federal govern-
ment’s determination creates a rebuttable presump-
tion of the employee’s lawful status. The court may
take judicial notice of the federal government’s
determination and may request the federal govern-
ment to provide automated or testimonial verifica-
tion pursuant to 8 United States Code § 1373(c). Id.
§ 23-212(H). Section 1373(c) of title 8 of the U.S.
Code provides that the Immigration and Naturaliza-
tion Service “shall respond to an inquiry by a Fed-
eral, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration sta-
tus of any individual within the jurisdiction of the
agency for any purpose authorized by law, by pro-
viding the requested verification or status informa-
tion.” 8 U.S.C. § 1373(c).

Plaintiffs contend, in this facial challenge, that the Act vio-
lates due process because it deprives employers of their busi-
ness licenses without providing them an adequate opportunity
to dispute whether an employee was authorized to work.
Plaintiffs rely on the first sentence of subsection (H) to argue
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that the Act prohibits employers at the state-court hearing
from presenting any evidence to rebut the federal govern-
ment’s § 1373 response on the issue of the employee’s work
status. Defendants, however, point to the second sentence of
subsection (H), which provides that the federal response
creates only a rebuttable presumption. They contend that the
employer can rebut the federal response with other evidence
during a hearing.

[8] Plaintiffs’ interpretation of subsection (H) is flawed
because it gives no meaning to the second sentence of the pro-
vision. That sentence at least implicitly contemplates a hear-
ing to rebut the presumption created by the federal
determination of an employee’s unauthorized status. See Ariz.
Rev. Stat. § 23-212(H). Arizona law, consistent with ordinary
principles of statutory interpretation, requires that “ ‘[e]ach
word, phrase, clause, and sentence [of a statute] must be given
meaning so that no part will be void, inert, redundant, or trivi-
al.” ” Williams v. Thude, 934 P.2d 1349, 1351 (Ariz. 1997)
(second alteration in original) (emphasis omitted) (quoting
City of Phoenix v. Yates, 208 P.2d 1147, 1149 (Ariz. 1949)).
We conclude that the statute provides an employer the oppor-
tunity, during the state court proceeding, to present rebuttal
evidence.

Furthermore, defendants explain any apparent incongruity
between the first two sentences of subsection (H) by pointing
to parallel language found in an earlier subsection, subsection
(B), which relates to the initial investigation of a complaint:

When investigating a complaint, the attorney general
or county attorney shall verify the work authoriza-
tion of the alleged unauthorized alien with the fed-
eral government pursuant to 8 United States Code
§ 1373(c). A state, county or local official shall not
attempt to independently make a final determination
on whether an alien is authorized to work in the
United States.
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Ariz. Rev. Stat. § 23-212(B). Defendants explain that this sec-
tion, like the first sentence of subsection (H), provides, some-
what inartfully, that the initial investigation and the basis for
bringing an enforcement action must be limited to the federal
response, thereby precluding independent state investigation.
The employer would then have the opportunity to present evi-
dence. The district court agreed. The district court persua-
sively reasoned that requiring the state or county to obtain a
federal determination of an employee’s work status before
bringing proceedings may be intended to protect employees
from direct investigation by the state.

[9] We therefore conclude that the district court correctly
determined that the Act provides sufficient process to survive
this facial challenge. More importantly, the district court also
found that the statute does not preclude the presentation of
counterevidence when an employer’s liability is at issue, Ariz.
Contractors, 534 F. Supp. 2d at 1058, and we agree with this
interpretation. An employer’s opportunity to present evidence
at a hearing in superior court, in order to rebut the presump-
tion of the employee’s unauthorized status, provides the
employer a meaningful opportunity to be heard before sanc-
tions are imposed. We conclude that subsection (H) is facially
constitutional.

The district court’s judgment is AFFIRMED.



