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ARGUMENT 

INTRODUCTION  

The Commissioners of the South Carolina Commission of Higher Education 

(“the Commissioners”) are directly liable for their enforcement of the State’s 

unconstitutional college financial aid and scholarship program.  Through their 

actions, United States citizen students like Appellant, Ms. Angelica Rocha Herrera 

(“Ms. Rocha”), are presumptively classified as non-residents of South Carolina and 

disqualified from receiving state college assistance because their parents do not 

have lawful immigration status. 

In concluding that the Commissioners could not be held liable for enforcing 

a policy that disqualified Ms. Rocha from receiving valuable aid, the district court 

would invert over 100 years of established Supreme Court precedent that allows 

for injunctive relief against executive officers who have “some connection with the 

enforcement of the [disputed] act.”  Ex parte Young, 209 U.S. 123, 157 (1908).  

Insulating the actors who created and enforced the non-residency rules, the district 

court ruled that Ms. Rocha is required to sue the line-officers who simply followed 

the rules and specific guidance to make the determination of non-residency which 

harmed her.  The district court would require a party challenging South Carolina’s 

residency policy to sue every single residency officer evaluating residency 

applications.  The district court’s approach would effectively eliminate every suit 
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brought against state executive level officials who do not personally process the 

paperwork required to implement the rules their agency enforces.   

Indeed, the fact that the Commissioners effectively order residency officers 

to apply their illegal presumption does not alter their liability.  The Commissioners 

are the “moving force of the [constitutional] deprivation” and are liable for their 

unconstitutional policy.  Kentucky v. Graham, 473 U.S. 159, 166, (1985) (internal 

citations and quotations omitted). 

The district court further erred by holding that whatever harm may come to 

Ms. Rocha from being presumptively classified as a South Carolina non-resident 

based on her parents’ immigration status is nullified because South Carolina 

permits students to rebut the presumption.  But that is not how the Equal Protection 

Clause works.  Equal protection demands that those persons who are in fact alike 

be treated alike.  It simply does not matter that Ms. Rocha was eventually given a 

retroactive award.  Nor does it matter that other students in a similar position may 

have rebutted an unconstitutional presumption and received the benefits denied to 

Ms. Rocha.  What matters is that Ms. Rocha and students like her are burdened 

with additional preconditions to establishing South Carolina residency that do not 

apply to their similarly situated peers.  South Carolina discriminates against its 

students on the basis of their parents’ immigration status.  This presumption of 

non-residency—with its accompanying burdens and indignities—would simply not 
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survive if attached on the basis of gender or illegitimacy, and should not survive 

here.      

I. OVERVIEW OF SOUTH CAROLINA COLLEGE RESIDENCY 
PROGRAM. 

 
Both parties and the district court have laid out the relevant framework that 

the Commissioners enforce to discriminate against Ms. Rocha and students like 

her.  See J.A. at 212-19. The Commissioners’ policy presumptively disqualifies 

otherwise eligible students who are children of undocumented immigrants from 

establishing residency in South Carolina, and as a result, deny them access to 

resident (in-state) tuition rates, scholarships,  and financial aid, unless they rebut 

the presumption. See id. 

This result follows from the requirement that minor students and dependent 

students be classified as in-state residents for tuition and scholarship purposes, 

which is essentially state domicile.  See id.  For minors and dependent students, a 

presumption of “mirror[ed]” residency applies, meaning that their status mirrors 

those upon whom they are dependent.  J. A. at 214.  Individuals who cannot 

demonstrate lawful immigration status cannot establish residency, so students who 

are dependents of such individuals are automatically presumed to be non-residents. 

See id. at 213-217.   
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Neither the colleges nor the residency officers are free to disregard the 

Commissioners’ policy that classifies students like Ms. Rocha as presumptive non-

residents of South Carolina.  Residency officers must apply the presumption of 

non-residency and are free only to determine whether a student has overcome it.  

See S.C. Code of Reg. Ann. § 62-612(B) (no discretion for colleges to disregard 

the Commissioners’ residency rules with respect to state aid and scholarships.)  

The Commissioners issue specific guidance instructing colleges and residency 

officers how students dependent on undocumented immigrants may overcome the 

presumption of non-residency that applies to them.   See J.A. 190-191.      

Two years after her initial applications for state residency were denied, Ms. 

Rocha was classified as a state resident for tuition purposes and received a 

retroactive award of benefits she had been denied under the Commissioners’ 

residency rules.  See J.A. at 212.  However, this award did not make Ms. Rocha 

whole from her loss of participation in Center for Educator Recruitment and 

Retention Fellowship Program. (“CERRA.”)  See id.   
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II. THE DISTRICT COURT ERRONEOUSLY CONCLUDED THAT THE 
COMMISSIONERS COULD NOT BE HELD LIABLE FOR ENFORCING AN 
UNCONSTITUTIONAL POLICY.1  

A. Ms. Rocha’s Harm is the Direct Result of Commissioners’ Policy.    

 The district court erred as a matter of law by holding that Ms. Rocha “was 

required to sue the individuals. . . . who actually applied the regulations in her 

particular case,” here the college residency officers.  Appellee Br. at 18; J.A. at 

225.  For over a century, since the Supreme Court’s holding in Ex Parte Young, 

government officers have been liable for declaratory and injunctive relief to enjoin 

the enforcement of illegal government acts as long as the officer has “some 

connection with the enforcement of the act.”  Ex Parte Young, 209 U.S. at 157; see 

also S.C. Wildlife Fed'n v. Limehouse, 549 F.3d 324, 333 (4th Cir.2008) (holding 

requisite connection exists when state officer has “supervisory authority over the 

state’s participation in [the challenged] process”).    

   The Commissioners have a direct connection to the enforcement of the 

presumption of non-residency.  The Commissioners have statutory authority and 

are responsible “for a coordinated, efficient, and responsive higher education 

system.”  S.C. Code Ann § 59-103-20.  They promulgated the rules on residency 

determinations, including the rule challenged by Ms. Rocha.  See J.A. at 214.  The 
                                           
1 Ms. Rocha has asked this Court to reverse the district court’s denial of summary 
judgment and remand to the district court to the proper measure of damages for 
Ms. Rocha’s injuries, Appellant Br. at 3, contrary to the Commissioners’ assertion 
that Ms. Rocha seeks only injunctive relief. Appellees Br. at 13. 
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Commissioners’ regulations direct the state’s colleges, including USC-Upstate and 

Converse, to apply their residency rules.  See id. at 214-215.  The Commissioners 

administer their regulations by providing instruction on how to apply the residency 

scheme, which includes conducting trainings and publishing guidance. See e.g, 

J.A. 190-191.  The Commission further monitors South Carolina colleges to 

“ensure proper administration of the program” and is authorized to conduct “audits 

or other oversight” of state financial aid.  See S.C. Code of Reg. Ann. at §§ 62-

1200.70(A)-(B), (E); §§ 62-500(B), (E) (same requirements for need-based grants); 

§ 62-1200.70(A) (audits of  LIFE Scholarship); id. at § 62-500(A) (audits of need-

based grants).   

Indeed, residency officers have no discretion in applying the presumption of 

non-residency under South Carolina law. See id. at § 62-612(B) (no discretion to 

disregard the Commissioners’ residency rules with respect to state aid and 

scholarships.)  The Commissioners may coerce compliance with their residency 

scheme and may even suspend or terminate a college’s participation in the state 

financial aid program.  See id. at § 62-1200.75(A)(LIFE scholarship); § 62-505(A) 

(need based grants).   

Here, when Ms. Rocha sought to be classified as a South Carolina resident at 

Converse College, the Director of Financial Aid, Ms. Peggy Collins, contacted the 

Commission seeking guidance on whether Ms. Rocha was “eligible for state 
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scholarships.” The Commission advised Ms. Collins to apply the Commissioners 

rules to determine if Ms. Rocha could rebut the presumption of non-residency. J.A. 

at 209.  In other words, the Commission instructed Converse College to follow the 

rules promulgated by the Commissioners.      

Contrary to the district court’s suggestion, Ms. Rocha’s harms are the direct 

result of the Commissioners’ enforcement activity.   Neither the Commissioners, 

lack of “personal participation” in Ms. Rocha’s residency determinations (Appellee 

Br. at 20) nor the delegation of day-to-day operations of the Commission to its 

employees (id. at 22) eliminates this “connection” between the Commissioners and 

Ms. Rocha’s injury.  

Similarly, the fact that the Commissioners’ state residency rules are carried out 

by colleges and their residency officers does not absolve the Commissioners of 

responsibility for enforcing the mandatory presumption challenged by Ms. Rocha.  

See S.C. Wildlife Fed'n v. Limehouse, 549 F.3d 324, 333–34 (4th Cir. 2008) 

(holding state officer liable when he had “supervisory authority over the state's 

[challenged action]”).  In S.C. Wildlife, Plaintiff environmental group sued the 

Director of the South Carolina’s Department of Transportation to enjoin the 

progress of bridge construction project, pending review of a necessary Federal 

Environmental Impact Study (FEIS).  Id. at 328.  In holding that the Director of the 

South Carolina agency could be held liable, the Court focused on the “special 
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relation” between the Defendant and the challenged state action.  Id. at 333.  

Specifically, the Court noted the Director’s statutory “supervisory authority over 

the state's participation in the FEIS process.”  Id.  The Court concluded that “as the 

administrative head of the agency with responsibility for carrying out its policies . . 

. the Director possesses a sufficient connection to the alleged violation of federal 

law, ” to be enjoined.   In light of the Commissioners’ extensive regulation of 

South Carolina’s financial aid program, it is clear that the Commissioners possess a 

sufficient connection to the alleged violation” at issue here.  See id.   

The Commissioners’ claim that they were not personally involved in Ms. 

Rocha’s residency determination (Appellee Br. at 20) is beside the point.  The 

Commissioners are responsible for administering and enforcing the State’s 

financial aid and residency program.  The Commissioners’ enforcement of their 

rules directly resulted in Ms. Rocha’s initial classification as a non-resident and her 

later classification in November, 2015, following issuance by the Commissioners 

of additional instructions to college residency officers on how to apply the 

Commissioners’ residency rules.  J.A. at 190-191.     

The Commissioners frame the October 2015 Guidance as a set of 

recommendations, however there is no doubt that its terms are mandatory and 

college officers are required to follow it.  The Guidance reiterates the 

Commissioners’ policy that “[w]here the student is dependent on a parent or 
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guardian who has an undocumented immigration status, the preliminary residency 

decision will typically be that the student qualifies as a non-resident alien . . . . ‘[A] 

person who . . . [does] not have the capacity to establish domicile in South 

Carolina.”  Id. at 190.  The Guidance reinforces the mandatory nature of the 

Commissioners’ presumption of non-residency and further provides procedures 

under which effected persons may rebut that presumption.  The presumption itself 

is mandatory for college residency officers.  Id. at 190-191.   

Ms. Rocha does not advance a respondeat superior theory of liability 

(Appellee Br. at 19) but instead seeks to hold the Commissioners responsible for 

enforcing and administering a policy that presumes she is a non-resident of her 

state based on her parents’ immigration status.  In this respect, this case is no 

different from Ruiz v. Robinson, 892 F.Supp. 2d. 1321 (S.D. Fla. 2012) 

(invalidating facially neutral state college financial aid program that excluded 

Florida residents from state college aid based on their parents’ undocumented 

immigration status).  Indeed, the Ruiz defendants included Florida officials, who 

like the Commissioners in this case, were statutorily and legally “responsible for 

operating, regulating, and controlling the management of the State University 

system.”  Id.  

      Ms. Rocha’s decision not to sue college residency officers did not affect 

district court’s ability to enjoin the Commissioners’ enforcement and 

Appeal: 16-1496      Doc: 45            Filed: 04/11/2017      Pg: 14 of 34



10 
 

administration of an unconstitutional policy.  J. A. at 229 (suggesting that colleges 

and residency officers are necessary and/or indispensible parties).  Necessary and 

indispensible parties are those whose relation to the suit is such that “no decree can 

be entered in the case which will do justice to the parties before the court without 

injuriously affecting the rights of absent parties.”  United Show Mach. Corp. v. 

United States, 258 U.S. 451, 456 (1922).  In this case, the colleges and residency 

officers are neither necessary nor indispensable.  See Halpin v. Savannah River 

Elec. Co., 41 F.2d 329, 330 (4th Cir. 1930) (stating that the absence of “merely 

proper parties…is no ground for dismissal.”).  The absence of the colleges and 

residency officers does not remove the “connection” between the Commissioners 

and Ms. Rocha’s harm, and does not diminish the district court’s authority over the 

Commissioners.  Nor does it support a grant of summary judgment against Ms. 

Rocha.  The district court committed legal error in concluding that the 

Commissioners cannot be held liable under section 1983.   

B. Governmental Actors May Be Enjoined from Enforcing Unconstitutional 
Policies.   

Individuals may sue to enjoin governmental actors who violate constitutional 

rights under color of state law.  See Kentucky v. Graham, 473 U.S. 159, 166, 

(1985) (internal citations and quotations omitted); see also Will v. Michigan Dep't 

of State Police, 491 U.S. 58, 71 n.10 (1989) (stating that injunctive suits against 
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state officials are permissible under section 1983).  Suits against government 

officials in their official capacity are permissible when the entity is the “moving 

force behind the deprivation.”  Kentucky, 473 U.S. at 166.   

Ms. Rocha established that she was “(1) deprived of a federal statutory or 

constitutional right; and (2) the deprivation was committed under color of state 

law.”  Lyttle v. Doyle, 326 F.3d 463, 471 (4th Cir. 2003) (citations omitted).  In 

concluding that the Commissioners could not be held liable because they did not 

“actually apply the regulations in [Ms. Rocha’s] particular case” to deny her 

residency (J. A. at 225; Appellee Br. at 18) the district court completely failed to 

recognize that the Commissioners are legally required to administer and enforce an 

express policy, which applies a mandatory presumption of ineligibility to United 

States citizen children of certain immigrants and that this policy was the “moving 

force of the constitutional violation” at issue here.  Kentucky 473 U.S. at 166. 

C. Legislative Immunity Does Not Apply. 

In light of the administrative and enforcement activity detailed in Ms. 

Rocha’s opening brief and above, legislative immunity does not apply. Alexander 

v. Holden, 66 F.3d 62, 65 (4th Cir. 1995) (“Executive and administrative actions are 

not protected” by the doctrine of legislative immunity) (citing Rateree v. Rockett, 

852 F.2d 946, 950 (7th Cir. 1988)).  The Commissioners’ reliance on Supreme 

Court of Virginia v. Consumers Union of U.S., Inc. 446 U.S. 719 (1980) 
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undermines the application of legislative immunity in this case.  The Court in that 

case actually held that judicial officers were properly liable for their enforcement 

activities over rules they had promulgated.  Supreme Court of Virginia 446 U.S. at 

735 (holding defendants liable in their enforcement capacities” and were therefore 

“proper defendants in a suit for declaratory and injunctive relief”).  

Moreover, none of the other cases relied on by the Commissioners stand for 

the proposition that government actors may invoke legislative or quasi-legislative 

immunity for their enforcement or administrative functions.  See Health Promotion 

Specialists v. South Carolina Board of Dentistry, 403 S.C. 623, 743 S.E.2d 808 

(2013) (immunity for promulgation of emergency regulations under the Federal 

Torts Claim Act); Bogan v. Scott-Harris, 523 U.S. 44 (1998) (holding immunity 

applied to acts that are “integral steps in the legislative process,” including voting 

for an ordinance, introducing a budget, and signing a measure into law).  Ms. 

Rocha seeks to hold the Commission liable for administrative and enforcement 

actions that can fairly be said to represent official policy.  The district court 

committed legal error in concluding that the Commission could not be held liable.2      

                                           
2 Lastly, the Commissioners argue by way of a footnote that Ms. Rocha’s 

supervisory liability claim was neither pled nor raised at the district court and 
therefore waived.  Appellee Br. at 23.  The court should ignore this argument 
raised only in a footnote.  See Wahi v. Charleston Area Med. Ctr., Inc., 562 F.3d 
599, 607 (4th Cir. 2009) (holding that an issue raised only in a footnote and 
addressed with only declarative sentences is waived).  Moreover, the complaint 
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III. THE DISTRICT COURT COMMITTED LEGAL ERROR IN 
CONCLUDING THAT COMMISSIONERS’ POLICY SATISFIES EQUAL 
PROTECTION REVIEW. 

A. Even If Ms. Rocha is Capable of Rebutting the Presumption of Non-
Residency Based on Her Parents’ Immigration Status, Commissioners’ 
Policy Still Violates the Equal Protection Clause.  

The district court erred in concluding that because South Carolina’s 

presumption of non-residency is rebuttable, it cannot violate the Equal Protection 

Clause.  Appellee Br. at 29-30.  This conclusion ignores the guarantee of the Equal 

Protection Clause—that government classifications among similarly situated 

individuals be at a minimum rational, and further do not discriminate against 

individuals on the basis of their parents’ conduct.    

The Commissioners argue that the use of rebuttable presumptions in the context 

of state college aid is entirely consistent with the Supreme Court’s holdings in 

Vlandis v. Kline, 412 U.S. 441 (1973) and Lavine v. Milne, 424 U.S. 577 (1976).  

Appellee Br. at 29-30.  These cases are entirely distinguishable.  First, Vlandis is 

not an equal protection case and held “only that a permanent irrebuttable 

presumption of nonresidence. . . is violative of the Due Process Clause.”  Vlandis, 

412 U.S. at 453.  Vlandis did not consider whether a presumption applied 

                                                                                                                                        
clearly states that the Commissioner’s “policy and practice of classifying as a non-
resident a United States citizen student who resides in South Carolina, based solely 
on her parents’ immigration status, denies Plaintiff  [her constitutional rights].”  
J.A. at 10.  “Policy and practice” clearly includes inadequate supervisory practices 
as here.   
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differently to similarly situated bona fide state residents based on their parents’ 

immigration status could violate the equal protection clause.  Moreover, to the 

extent that Vlandis struck down Connecticut’s policy because it did not support the 

State’s articulated interest in ensuring educational resources for its own “bona fide 

residents” (412 U.S. at 453; J. A. at 249) it only undercuts South Carolina’s 

scheme that discriminates against bona fide South Carolinians on the basis of their 

parents’ immigration status.  J.A. at 204.  Vlandis is entirely distinguishable.   

Similarly, Lavine held that a presumption of ineligibility for public benefits did 

not violate the Fourteenth Amendment Due Process Clause. 424 U.S. 577 (1976).  

Lavine itself does not involve a state college aid program and, like Vlandis, is not 

an equal protection case.  At best, these cases support the general use of 

presumptions and burdens of proof in the context of state college aid.  They do not 

support the proposition that such presumptions are immune from scrutiny under the 

Equal Protection Clause, as the Commissioners argue.   

Even assuming that some presumptions of non-residency are permissible in 

the context of state college aid, presuming that Ms. Rocha is not a resident of the 

state (and ineligible for college financial aid) based on her parents’ immigration 

status violates the Equal Protection Clause.  The Equal Protection Clause prohibits 

arbitrary distinctions between persons who are similarly positioned with respect to 

a legitimate government interest.  See City of Cleburne, Tex. v. Cleburne Living 
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Ctr., 473 U.S. 432, 439 (1985) (“[N]o State shall deny to any person within its 

jurisdiction the equal protection of laws, which is essentially a direction that all 

persons similarly situated should be treated alike.”); see also F.S. Royster Guano 

Co. v. Virginia, 253  U.S. 412, 415 (1920).   

The presumption places students into two categories--those who are eligible for 

state-based college financial aid and scholarships, and those who are required to 

show more, as detailed in the Commissioners’ October 2, 2015, Guidance.  See 

J.A. 190-191.  But as discussed below, this classification fails any level of scrutiny 

because it is either wholly irrational, see infra Part III B, or fails heightened 

scrutiny. See infra Part III C.    

The Commissioners’ argument that South Carolina’s residency scheme does not 

create a “special burden on dependent students with undocumented” parents 

because these students are subject to the “same presumption of non-residency” as 

dependent students of parents “unable to establish South Carolina residency for 

reasons other than being undocumented” (J.A. at 235; Appellee Br. at 28) is 

unavailing because it compares individuals who are not similarly situated.  For 

equal protection purposes, individuals are similarly situated if they “are in all 

relevant respects alike.”  Nordlinger v. Hahn, 505 U.S. 1, 10 (1992); see also 

Griffin Indus., Inc. v. Irvin, 496 F.3d 1189, 1203 (11th Cir. 2007) (same).  Whether 

individuals are similarly situated to each other depends on context — “relevant” 
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similarity is determined by the policy at issue.  Griffin Indus., 496 F.3d at 1203.  

Ms. Rocha is a U.S. citizen who has lived in South Carolina since early childhood.  

She graduated from a South Carolina high school, and her parents live and pay 

taxes in South Carolina.  J.A. at 204.  She is situated similarly to thousands of 

other South Carolina college students who grew up in the state.  Ms. Rocha’s 

parents, like many other students’ parents, live and work and pay taxes in South 

Carolina.  However, the Commissioners treat Ms. Rocha unlike the students with 

whom she is similarly situated solely because of her parents’ immigration status.   

Accordingly, the residency scheme violates the constitutional maxim “that all 

persons similarly situated should be treated alike.”  City of Cleburne, 473 U.S. at 

439 (internal citations omitted).  Ms. Rocha, is not similarly situated to a student 

whose parents live in a state other than South Carolina, contrary to the 

Commissioners’ assertions.  Appellee Br. at 28.   

In sum, the Commissioners’ student residency program effectively “classifie[s] 

U.S. citizens as aliens, and in so doing, create[s] a second-tier of U.S. citizenship 

that depreciates the historic values of [Ms. Rocha’s] citizenship by affording [her] 

some of the benefits that other similarly situated U.S. citizens enjoy, but not all of 

the benefits.”  Ruiz, 892 F.Supp. 2d at 1331.  
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B. South Carolina’s Residency Scheme Fails Even Rational Basis Review.   

The Commissioners’ residency policy fails even the most deferential rational 

basis review because it is not rationally related to the goal of protecting state 

college assistance for bona fide residents.  Rational basis review is not “toothless.”  

Mathews v. Lucas, 427 U.S. 495, 410 (1976); see also Dep’t of Agric. v. Moreno, 

413 U.S. 528, 533-38 (1973) (applying rational basis review and invalidating 

statute denying public benefits eligibility for households of non-relatives); 

Eisenstadt v. Baird, 405 U.S. 438, 448-49 (1973) (holding that statute  

criminalizing distribution of contraceptives to unmarried persons failed rational 

basis review).   

The Commissioners’ policy presumes that all students dependent on parents 

without lawful presence in the United States are presumptively less likely to be 

bona fide South Carolinians because of the immigration status of their parents.  

However, the immigration status of Ms. Rocha’s parents does not affect whether 

she is a bona fide South Carolina resident.  Ms. Rocha’s parents’ immigration 

status also does not affect whether they are tax-paying state residents.  S.C. Code 

Ann. § 12-2-20 (defining “individual” responsible for taxes as any “human 

being”).  Indeed, a person’s immigration status does not diminish the responsibility 

to pay state and local taxes, as the record shows Ms. Rocha’s parents have done 

here.  J. A. at 204.   

Appeal: 16-1496      Doc: 45            Filed: 04/11/2017      Pg: 22 of 34



18 
 

The district court’s conclusion to the contrary was particularly flawed in 

light of its findings that Ms. Rocha and her family lived in the state for 15 years, 

that her parents paid taxes as residents, that South Carolina was for “all intents and 

purposes…[Ms. Rocha’s] home state [,]” and that Ms. Rocha affirmatively 

demonstrated her desire to remain in South Carolina by accepting the CERRA 

teaching fellowship, which requires a commitment from students to remain in 

South Carolina for four years.  J. A. at 204.  In short, Ms. Rocha and students like 

her are no less likely to be bona fide South Carolinians than students with identical 

backgrounds whose parents have lawful status.  See Ruiz, 892 F.2d at 1332 

(Florida’s “classification. . . bears no relationship to any State interest in ensuring 

that in-state tuition benefits are provided only to those who evince an intent to 

remain in [the state] post-graduation and, by virtue of their public post-secondary 

education, will contribute to the State’s economy.”).    

The Commissioners attempt to distinguish Ruiz on the grounds that Florida, unlike 

South Carolina, does “not require the dependent parent to present evidence of legal 

presence” and that a student dependent of an undocumented person may “still 

obtain residency status by satisfying the rebuttable presumption.”  Appellee Br. at 

31.  This distinction is irrelevant.  South Carolina, like the residency program at 

issue in Ruiz disqualifies “non-resident” aliens from establishing domicile and 

therefore receiving college benefits.  See S.C. Code of Reg. Ann. § 62-602 
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(defining “non-resident alien” and stating that they “generally do not have the 

capacity to establish domicile in South Carolina.).   

Furthermore, the fact that the Commissioners employ only a presumptive 

disqualification does not cure the constitutional harm.  The application of an 

unconstitutional presumption to Ms. Rocha and not her similarly situated peers is 

itself a harm, even if Ms. Rocha can rebut the presumption by expending additional 

time and resources proving her residency.  For this reason, it makes no difference 

that some individuals were able to overcome South Carolina’s presumption of non-

residency, the additional administrative burden is itself an actionable harm.  

Appellee Br. at 30.  See Pritchard v. Perry, 508 F.2d 423, 425 (4th Cir. 1975)  

(“There is no justification for the incorporation of a de minimis rule by way of a 

limitation on the right of action by an individual for an admitted violation of 

constitutional rights.”).   

C. The District Court Committed Error in Failing to Apply Heightened 
Scrutiny.        

 
The Supreme Court has repeatedly applied heightened scrutiny to 

government classifications of children based on their parents’ conduct.  See, e.g., 

Weber v. Aetna Cas. & Sur. Co, 406 U.S. 164, 175 (1972) (applying heightened 

scrutiny to worker’s compensation scheme which discriminated against illegitimate 

children) (“No child is responsible for his birth, and penalizing a child for the 
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actions of their parents is an ineffectual—as well as an unjust—way of deterring 

the parent.”) (internal quotations omitted); Clark v. Jeter, 486 U.S. 456 (1988) 

(applying heightened scrutiny to invalidate a law burdening illegitimate children’s 

ability to obtain child support).   

Discrimination on the basis of parental immigration status punishes children 

for their parents’ conduct and calls for heightened scrutiny.  See Plyler v. Doe, 457 

U.S. 202, 238-39 (1982) (applying heightened scrutiny to invalidate Texas 

measures denying free public education to the children of undocumented 

immigrants); Lewis v. Thompson, 252 F.3d 567 (2d Cir. 2001) (invalidating a 

Medicaid measure that disqualified U.S. citizens from receiving benefits based on 

their parents’ immigration status).   

The Commissioners argue that under Vlandis, the presumption of non-

residency applicable to Ms. Rocha passes both heightened scrutiny and rational 

basis review.  Appellee Br. at 32-33 (arguing that that the level of scrutiny “is 

immaterial because the South Carolina statutory/regulatory scheme satisfies 

[heightened scrutiny or rational basis review].”).  It does not.  Relying on Vlandis, 

the Commissioners argue that "a State has a legitimate interest in protecting and 

preserving the quality of its colleges and universities and the right of its own bona 

fide residents to attend such institutions on a preferential tuition basis."  Appellee 

Br. at 33.   
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Assuming this is an “important governmental purpose,” the Commissioners’ 

policy of presumptively disqualifying otherwise eligible students on the basis of 

their parents’ immigration status is not “substantially related” to South Carolina’s 

goal of preventing “out-of-state students from establishing residency in South 

Carolina for the sole purpose of receiving the lower in-state tuition rate despite no 

connection to the state.”  Appellee Br. at 3.  Instead of presumptively disqualifying 

students who neither live in nor have a connection to South Carolina, the 

Commissioners’ policy presumptively disqualifies students like Ms. Rocha, who 

have lived in South Carolina with their parents for most of their lives and who are 

deeply connected to the state.  See J.A. at 204 (stating that for all “intents and 

purposes” South Carolina is Ms. Rocha’s “home state”).         

IV. THE COMMISIONERS VIOLATE MS. ROCHA’S RIGHT TO FAMILY 
INTEGRITY, EVEN IF SHE IS ABLE TO OVERCOME THEIR 
UNCONSTITUTIONAL PRESUMPTION.  
 

This Court has long observed that the “sanctity of the family unit is a 

fundamental precept firmly ensconced in the Constitution and shielded by the Due 

Process Clause of the Fourteenth Amendment.”  Hodge v. Jones, 31 F.3d 157, 163 

(4th Cir. 1994); see also Quilloin v. Walcott, 434 U.S. 246, 255 (1978).  It is not a 

“novel” claim, contrary to the Commissioners’ assertions.  Appellee Br. at 34; J.A. 

at 249-50.  

Indeed, the right of family members to live and depend on one another 
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derives from the right to familial integrity.  See, e.g., Nicholson v. Williams, 203 

F.Supp. 2d. 153, 235 (E.D.N.Y. 2002) (“family members have an interest in being 

together”).  This is a reciprocal right enjoyed by “both parent[s] and children.”  

Duchense v. Sugarman, 566 F.2d 817, 825 (2d. Cir. 1977).  Judicial recognition of 

the constitutional sanctity of the relationship between parents and adult children 

has not created “a new fundamental right; rather, [courts have] attempted to define 

the scope of the parental liberty interest established” in previous cases.  Issac J.K. 

Adams, Note, Growing Pains: The Scope of Substantive Due Process Rights of 

Parents of Adult Children, 57 Vand. L. Rev. 1883, 1906 (2004).  The appropriate 

scope of the right focuses on the companionship and continuing relationship 

between parent and adult child.  See Strandberg v. City of Helena, 791 F.2d 744, 

748 n.1 (9th Cir. 1986) (clarifying parents’ constitutional right to continued 

companionship and society with child). This right is even more important in our 

modern economy, where young adult children often live with their parents.3 

The Commissioners, like the district court, rely on Shaw v. Stroud, 13 F.3d 791 (4th 

Cir. 1994), to support the decision below by minimizing the effect of the residency 

policy as “governmental action which affects the family relationship only 

                                           
3 Richard Fry, For First Time in Modern Era, Living With Parents Edges Out Other 
Living Arrangements for 18- to 34-Year-Olds, Pew Research Center, (May 24, 
2016), http://www.pewsocialtrends.org/2016/05/24/for-first-time-in-modern-era-
living-with-parents-edges-out-other-living-arrangements-for-18-to-34-year-olds/.  
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incidentally.”  Appellee Br. at 35; J.A. at 251.  Shaw is inapposite.  In Shaw, this 

court rejected a claim based on the right to family integrity because the 

precipitating act—a police shooting by a Virginia state trooper—was too 

attenuated from the family itself to affect the right to familial integrity.  Id. at 805.  

Unlike the government action in Shaw, the Commissioners’ residency program 

directly targets the familial relationship by presuming that Ms. Rocha and students 

like her are non-residents because of their relationship to their undocumented 

parents.  See S.C. Code Ann. § 59-112-20 (D) (establishing presumption that 

minors have residency of parents); S.C. Code of Reg. § 62-603(B) (establishing 

that dependents have presumed domicile of those who support them).  Ms. Rocha 

cannot avoid the presumption by becoming an independent person, because an 

independent person under the Commissioners’ residency program must have 

already established their own domicile and generate their own financial support for 

twelve months prior to applying for in-state residency.  S.C. Code of Reg. Ann. § 

62-602(D) (defining domicile); § 62-602(I) (defining independent person).  Unlike 

the police shooting in Shaw, the Commissioners’ residency policy actually affects 

the relationship between Ms. Rocha and her parents.  There is no interest, 

legitimate or compelling that supports such government interference.   
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V. THE COMMISIONERS’ VOLUNTARY CESSATTION DOES NOT 
RENDER MS. ROCHA’S CLAIMS MOOT. 

 “A case is moot when the issues presented are no longer ‘live’ or the parties 

lack a legally cognizable interest in the outcome.” Powell v. McCormack, 395 U.S. 

486, 496 (1969).  The Commissioners argue that Ms. Rocha’s claim is moot, 

because she is expected to graduate in May 2017 and cites Mellen v. Bunting, 327 

F.3d 355 (4th Cir. 2003) (holding that challenges to school policies generally expire 

upon graduation).  Aside from the obvious flaw in this argument—that Ms. Rocha 

has not yet graduated, the Commissioners’ argument fails because Ms. Rocha still 

retains an interest in recovering damages based on her loss of the CERRA teaching 

fellowship.  The CERRA fellowship is a unique opportunity available only at a 

small number of participating South Carolina schools, including USC-Upstate 

where Ms. Rocha was initially enrolled.  As the district court found, the CERRA 

fellowship is “a special program offered to South Carolina residents who have 

demonstrated high academic achievement, a history of public service, and a desire 

to teach in South Carolina . . . . Fellows participate in specialized educational and 

professional development opportunities.”  J.A. at 205.  Because the 

Commissioners’ policy resulted in the loss of state aid and scholarships, the cost of 

attending USC-Upstate became unaffordable for Ms. Rocha and forced her to 

resign from the fellowship and forego the “special program” and its “specialized . . 
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. opportunities.”  Id. at 209; J.A. at 18.  Ms. Rocha has never been compensated for 

this loss, thus her claim is not moot.               

  Moreover, the Commissioners’ argument that Ms. Rocha’s case is moot 

because she was retroactively found to have overcome the presumption of non-

residency and received the LIFE scholarship must fail.  Appellee Br. at 38.  A 

party’s “voluntary cessation of challenged policies” does not deprive a federal 

court of its power to determine the legality of the practice.  Porter v. Clarke, No. 

16-7044, 2017 WL 1103010, at *4 (4th Cir. Mar. 24, 2017) (internal citations 

omitted).  Voluntary cessation will moot a case only if “subsequent events make it 

absolutely clear that the allegedly wrongful behavior could not reasonably be 

expected to recur.” Friends of the Earth, Inc. v. Laidlaw Envtl. Serv., Inc., 528 U.S. 

167, 189 (2000).   Defendants ultimately retain the “heavy burden” of proving that 

their newly-extended offer of admission moots the Plaintiffs’ claims.  Id.   

 While the Commissioners deemed Ms. Rocha an in-state resident during the 

course of litigation, their mandatory presumption remains in effect and will 

presumably apply to any subsequent application for graduate programs by Ms. 

Rocha.  As long as the Commissioners’ presumption remains in effect, and is 

applied so as to presumptively exclude otherwise eligible students from obtaining 

state residency for tuition and scholarship purposes, it is “not clear” that 
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Commissioners’ wrongful behavior “could not be reasonably expected to recur.” 

Id. at 189.   

CONCLUSION 

For the foregoing reasons, Ms. Rocha respectfully requests that this Court 

reverse the district court’s denial of summary judgment in her favor, reverse the 

entry of summary judgment in the Commissioners’ favor, and remand the decision 

for proceedings as to the proper measure of damages.  
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